IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ARTHUR BROW : CIVIL ACTI ON
V.

KENNETH S. APFEL, :
Comm ssi oner of Social Security : NO. 00- 3287

VEMORANDUM ORDER

This is an appeal froma denial of social security
disability benefits. The parties filed cross-notions for sunmary
judgnment. The case was referred to a U S. Magistrate Judge for a
report and recommendation. The Magi strate Judge has recommended
that defendant’s notion be granted. Plaintiff has objected to
the report and reconmendati on.

Plaintiff suggests that the Magi strate Judge was
selective in his treatnment of the evidence. It appears that it
is plaintiff who has been sonewhat selective.

Plaintiff refers to a purported failure to determ ne
his actual duties as a gate guard. Yet, it appears fromthe
record that the ALJ found to be the duties those which plaintiff
hinself testified to.

Plaintiff suggests that there is an absence of support
for a finding that he worked in that position for the requisite
three nonths. In fact, plaintiff hinself testified that he
wor ked as a gate guard fromthe end of Novenmber 1989 to April 10,
1990.

Plaintiff states that Dr. Schwartz told himto cease

working at that time. Dr. Schwartz’s di scharge summary from



Novenber 1989 reflects a recomendation that plaintiff not return
to work “at the present tine.” There is no reference in Dr.
Schwartz’ s subsequent treatnent notes to a direction to cease
working in April 1990. Moreover, there is no such work
restriction by any of the subsequent treating or exam ning
physi ci ans.

Plaintiff suggests that his gout condition was not
taken into account. \Wile the Magi strate Judge may have gl ossed
over this, it clearly appears that the ALJ properly assessed this
condition. The record anply supports her determ nation that the
synptons were infrequent, were triggered by al cohol consunption
fromwhich plaintiff declined to desist despite nedica
recommendations to do so and did not, alone or in conbination
with other conditions, prevent himfrom perform ng past rel evant
wor K.

Plaintiff contends the ALJ and Magi strate Judge fail ed
to give due weight to the results of the stress test adm ni stered
by Dr. Fitzpatrick in Novenber 1996 which plaintiff characterizes
as “abnormal.” Plaintiff fails to note that Dr. Fitzpatrick
concluded that plaintiff nade a “submaxi mal effort” which
resulted in an “underestimate” of his capacity which neverthel ess
was still consistent with |ight physical activity.

Plaintiff contends that the assessnment of Dr. Bonoguara
was not given due weight. The ALJ explained that she gave this
assessment | ess than controlling wei ght because of inherent

anbiguities, plaintiff’s own testinony and the concl usi on of
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Dr. Fitzpatrick two nonths later. Mreover, the ALJ's ultimte
determnation is consistent wwth Dr. Bonoguara’s assessnent of
plaintiff’s capacity for sedentary work

Plaintiff suggests that the ALJ did not consider all of
the pertinent Listings of inpairnents. The ALJ did consider al
of the Listings and found that plaintiff’s conditions “do not
nmeet the severity standards established in Appendix 1.” She
noted that “no treating, consulting or review ng nedical source
has offered results that are equivalent in severity to any
i npai rment described in Appendix 1.” Plaintiff did not neet the
requi renents of Listing 4.02B. Although he was scored at five
METS on the Novenber 1996 stress test, the adm nistering
physi cian determned that plaintiff nmade a “submaxi mal effort”
and in any event he did not denonstrate the required
mani festations in Listing 4. 04A

| nsofar as the ALJ found “less than wholly credible”
plaintiff’s subjective conplaints of debilitating synptons, she
properly relied on nedical evidence of record and her observation
of plaintiff’s testinony.

Plaintiff also objects to the use by the Magistrate
Judge of the “indistinct ternf of “disabling severity” in
di scussing plaintiff’s synptons. This term my be nore
coll oquial than precise. Nevertheless, it is clear fromthe
Report that the Magistrate Judge was tal king about factors which

woul d or woul d not preclude substantial gainful activity.



Plaintiff correctly notes that the Magi strate Judge did
not expressly discuss the echocardi ogram of August 26, 1994. The
ALJ, however, distinctly discussed this test and fairly eval uated
it in the context of contenporaneous x-ray and cardi ac
catheterization reports as well as plaintiff’s statenents about
moving furniture, lifting up to fifty pounds and ability to wal k
for one mle.

The ALJ considered and anal yzed all of the evidence.
She appropriately explained her reasons for the concl usions she
reached regarding that evidence. Her ultinmate decision regarding
residual functional capacity and disability is supported by
substantial evidence.

ACCORDI NG&Y, this day of April, 2001, upon
consideration of the parties’ cross-Mtions for Summary Judgnent,
the record herein, the Report and Recommendation of the United

States Magistrate Judge and the objections thereto, |IT IS HEREBY
ORDERED t hat the Report and Recommendati on i s APPROVED and
ADOPTED; plaintiff’s Mtion for Summary Judgnent is DEN ED;, the
def endant Conm ssioner’s Mtion for Summary Judgnment is GRANTED
and, JUDGMVENT in the above action is ENTERED for the defendant

Comm ssi oner.

BY THE COURT:

JAY C. VWALDMAN, J.



